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EUROPEAN ELECTRONIC COMMUNICATIONS CODE: RECOMMENDATIONS TO THE CO-LEGISLATORS

Although the European Union’s vision of a Gigabit Society, 
supported by the European Parliament and the Council, 
demonstrates a strong ambition to recapture the region’s 
digital leadership and harness the full power of digital to 
drive growth, jobs and competitiveness, we do not see 
action focused on actually delivering tangible results.

The GSMA forecasts that more than one-third of Europe’s 
mobile connections could be running on 5G networks 
by 2025, providing citizens and businesses access to 
widespread ultra-fast connectivity. This encouraging 

projection, however, is not given. Europe’s leadership in 
the 5G era will strongly depend on reforming telecoms 
regulation to foster investment and innovation. The Code 
represents a unique opportunity to move away from long 
antiquated legacy views of the digital market, and finally 
set out a forward-looking and future-proof policy that will 
enable the European Union to again be seen as a centre of 
technological innovation.

European citizens, businesses and administrations rely on 
mobile networks to socialise, do business, provide and access 
information everyday in every corner of every Member State 
of the Union. The social and economic activity that rides over 
this digital infrastructure drives economic growth, shapes future 
innovation and fosters more inclusive societies. As the EU co-
legislators prepare to engage into detailed trilogue negotiations 
on the proposed European Electronic Communication Code 
(the Code), we - the mobile industry - must express our grave 
concerns on the current state of discussions.

Urgent Action 
Needed to Advance 
European Digital 
Ambitions
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Spectrum
• More certainty and predictability for spectrum licenses, including a minimum licence duration of 25 years during 

which spectrum is actually available, with a strong presumption of renewal

• An efficient peer-review mechanism to spur the sharing of best practice in the areas of spectrum award design 
and procedures

• Fee structures that move away from short-sighted revenue generation to ones that are reflective of efficient 
and effective use of spectrum, as well as coverage commitments and payment of fees synchronized with actual 
availability of spectrum

Mobile Network Access
• Secure, predictable and investment friendly framework for mobile markets where investments in new networks 

can flourish, whilst preserving efficient competition

• Voluntary sharing to enable competition, innovation and differentiation for the benefit of European citizens

Services
• Simplification and consistency of consumer rights is essential to enable innovation and facilitate trust

• Full harmonization is essential to achieve the Digital Single Market

• Consumers are using services not technologies - they need the same protection for similar services

• No unjustified (re)introduction of retail prices regulation and international intra-Union communications prices 
regulation

• Universal service obligations must remain a safety net for citizen

The mobile industry is ready to step up and deliver 5G and the Gigabit Society. But we can’t do it on our own. To ensure the 
long-term viability of 5G and the Gigabit Society it is essential that EU institutions in their reform of the telecoms regulation, 
act on the following considerations:

Reforms are necessary to successfully implement 5G and 
achieve all benefits of the Gigabit Society. Reforming means 
improving, yet the amendments introduced by the European 
Parliament and the Council seem to worsen the current 
situation instead. 

The final result of the Code negotiations should bring 
concrete and clear improvements to the existing telecoms 
framework. However, in light of the established respective 
positions by the co-legislators, even the status quo of the 
existing EU Directives would deliver more predictability and 
certainty.

A series of corrections can still save the original spirit of 
Europe’s Gigabit Society ambitions. Now is the time for 

bold action to reform, if Europe has any hope of regaining 
a leadership position in digital technologies. Otherwise, 
Europe will remain fragmented and under-equiped, resulting 
in Europe falling behind other regions and failing to achieve 
a truly Digital Single Market. This is about much more 
than just a sustainable business environment for mobile 
operators; it is about ensuring the long-term societal and 
economics needs of Europe.

Now that the negotiations on the Code are moving to the 
final stage, we urge all European institutions to maintain 
pressure to reform the telecom framework and, critically, 
to rigorously assess specific measures in the Code against 
Europe’s political objectives and digital ambitions.
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Ensure greater certainty and predictability over 
future rights of use

State of play of the Code What concerns us Recommendations

The introduction of a mid-
license review serves no useful 
purpose unless it accompanies 
a commitment to 25 year 
license duration – on its own, it 
undermines the predictability 
the increased and harmonized 
duration brings. Member States 
further reduced the transparency, 
certainty and predictability of 
renewal of licenses.

A lack of support for much needed 
certainty and predictability over 
rights of use. The result is a high 
investment risk due to a lack of 
clarity prior to renewal and poor 
predictability over rights.

Maintain the duration for rights 
of use to no less than 25 years 
duration of actual availability 
of spectrum with a strong 
presumption of renewal where 
spectrum is actively used. 
Prioritise, avoiding service 
disruption; ongoing investment 
over spectrum fees; and robustly 
test alternative uses against 
effective and efficient use to 
ensure a predictable and certain 
system for spectrum rights of use. 

Greater consistency among Member States over 
approaches to awards

State of play of the Code What concerns us Recommendations

The mandatory nature of the 
peer-review mechanism has been 
reduced by Member States to a 
voluntary own initiative process.

We continue to see examples 
of poor proposals from Member 
States in relation to spectrum 
assignment procedures. A lack 
of support for introducing 
mechanisms amongst European 
spectrum Regulators for review 
and sharing best practices 
will undermine European 
scale, investor confidence and 
perpetuate instances of poor 
award design.

Reduce the number of processes 
subject to mandatory RSPG or 
BEREC opinion and underline the 
importance of best practice to 
ensure efficient use of spectrum.

The right balance between licensed spectrum and general 
authorisations, and between exclusive and shared

State of play of the Code What concerns us Recommendations

Prioritise general authorisations 
over individual rights and 
promoting shared use of spectrum.

Licensed spectrum underpins the 
entire mobile ecosystem and will 
be even more important in the 5G 
era. Although shared spectrum 
is supported by GSMA, the Code 
is unclear on when exclusive use 
is superior. More detail on how 
to decide between sharing vs 
clearance and reassignment is also 
needed.

Emphasise the importance of 
licensed spectrum and promote 
shared use of spectrum in 
appropriate bands and use cases

Spectrum



Create predictable licence conditions

State of play of the Code What concerns us Recommendations

Licence conditions may be 
amended in objectively justified 
cases and in a proportionate 
manner.

Changes to licence conditions 
- post award - can undermine 
the investment case and reduce 
investor confidence.

Ensure changes are only made 
by mutual agreement and 
protect investments by licensees. 
If the possibility of imposed 
amendments is maintained, the 
need for compensation should be 
part of the Code.
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Spectrum fees limited to ensuring efficient and effective use, and 
reflecting extended coverage commitments

State of play of the Code What concerns us Recommendations

The provisions on fees and reserve 
prices have been reduced to what 
is the current wording of the 
European Framework. Failing to 
promote efficient and effective 
use; take into account alternative 
uses; reflect additional costs of 
licence conditions and timing 
aligned to availability. Provisions 
mandating that fees are due only 
when the spectrum is available 
have been deleted by the Council.

Reserve prices rarely align with 
potential revenue from alternative 
uses. Rarely do they also reflect 
the public benefit of coverage 
obligations or availability. Article 
wording on reserve prices and 
payment modalities are not 
sufficiently strong to change this.

Include safeguards against  
revenue maximisation policies 
and ensure that reserve prices are 
a way to determine the minimum 
valuation to ensure optimal use 
and  support greater certainty.

Freedom to compete and differentiate through voluntary 
spectrum sharing and under competition law

State of play of the Code What concerns us Recommendations

The introduction of compliance 
with SMP guidelines by the 
European Parliament in Art. 52 is 
a step forward, but limiting the 
amount of spectrum, attaching 
wholesale access/roaming 
obligations or reserve spectrum is 
still a problem.

While caps have a permanent role 
preventing dominance, wholesale 
access obligations and reservation 
of spectrum are only appropriate 
following the finding of market 
dominance.

Ensure wholesale access 
obligations and reservation of 
spectrum are aligned with SMP 
guidelines.



Mobile Network Access

Ensure legal consistency in the application of joint 
dominance to ex-ante regulation

State of play of the Code What concerns us Recommendations

The Code confirms that the 
concept of competition law 
should be used to determine the 
threshold for ex-ante regulation. 
However, the European Parliament 
introduced changes in Art. 
61 regarding the definition of 
collective dominance, which 
are neither consistent with 
competition law, nor with case law.

There is no economic theory which 
would support having a sector 
specific definition of collective 
dominance, e.g by using criteria 
different from established case law. 
If introduced in the Code, it would 
create extreme legal uncertainty, to 
the detriment of network investors. 
It could lead, without justification, 
to perpetual regulation of 
competitive telecommunications 
markets, such as mobile markets. 

Avoid introducing a new sector 
specific concept of collective 
dominance. The Code should 
remain fully aligned with the Treaty 
concept and established case law 
on collective dominance.

Ensure legal certainty and freedom to compete in mobile markets 
through voluntary sharing, under competition law 

State of play of the Code What concerns us Recommendations

According to Art. 59.3, regulators 
would be empowered to impose 
sharing or access obligations and 
joint roll out of infrastructure on 
mobile operators outside of the 
spectrum licensing process and 
without a competition-based 
market analysis.

This provision jeopardizes the level 
of certainty, predictability and 
consistency that the Code tries 
to create, and which are essential 
for investors. Mobile markets 
are fiercely competitive absent 
regulation, and various forms 
of network sharing occur on a 
voluntary basis in many Member 
States. Mobile licenses represent 
a very high level of investment 
- founded on anticipated 
efficient business - along with 
commitments taken during the 
process, notably on coverage. 
The imposition of roll out and/
or sharing or access obligations 
post spectrum award would have 
a very significant negative impact 
on the industry and introduces a 
tremendous amount of uncertainty, 
contrary to the principle of 
legitimate expectation created by 
the license award.

If Art. 59.3 is to remain in the 
Code, it should be better framed 
to set-up a clear link with 
conditions for spectrum award 
and be applicable only in case of 
operators’ lack of compliance with 
obligations attached to them. 
Also, passive sharing should be 
favoured against active measures 
and the geographic scope of such 
measure should be strictly limited 
where market-driven deployment 
face very significant economic and 
physical obstacles.
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Services

Simplification and consistency of consumer rights is 
essential to enable innovation and facilitate trust

State of play of the Code What concerns us Recommendations

The current proposals include 
numerous new obligations, 
particularly for providers of 
traditional services, such as 
internet access and number 
based services (Articles 95, 
98-100).

Simplification overall falls short, 
despite the sharp increase of 
competition and consumer choice 
evident in the market. This will 
result in increased complexity 
for consumers and compliance 
costs for businesses, while the 
ability for telecoms to innovate 
in dynamic service markets is 
further diminished. There is a lack 
of evidence of consumer harm or 
added value for consumers, for 
example new specific rules on 
bundles, which conflict with the 
Better Regulation Guidelines.

The Code should avoid overregulation, 
administrative burdens and ensure 
that service providers can easily 
understand their rights and obligations.  
Refrain from introducing additional 
administrative burdens, especially 
in relation to information overload 
and contractual restrictions. Practical 
limitations should be taken into 
account, e.g. ensuring adequate 
notification periods that allow smooth 
switching and portability processes. 
Consumer protection rules should be 
restricted to consumers, retaining the 
current right for other end user groups 
(business customers, NGOs and SMEs) 
to opt into the same rights. Finally, 
Conveyance of Signal, notably used for 
machine-to-machine communication 
should be excluded from consumer 
protection obligations.

Full harmonization is essential to achieve 
the Digital Single Market

State of play of the Code What concerns us Recommendations

The consumer protection rules 
introduce full harmonisation 
with targeted exceptions, 
e.g. regarding maximum 
contract duration. However, 
the unclear reference to 
consumer protection rules 
within the authorisation 
requirements in Annex I risks 
creating a back door, allowing 
member states to apply 
additional and fragmented 
consumer protection 
requirements on an ongoing 
basis, thus undermining full 
harmonisation.

The proposals to further limit 
harmonisation by introducing a 
number of national exemptions, 
such as granting consumers the 
right to terminate long term 
contracts earlier, the requirement 
to impose consumption caps, 
often requiring expensive system 
changes, and the ability to impose 
additional obligations in relation 
to bundles. These proposals for 
national exemptions are limited 
to IAS and number-based ICS 
and thus strongly undermine 
the objective of more consistent 
rules for all ICS. Overall, such 
prescriptive - and costly to 
implement - requirements would 
result in ongoing fragmentation 
across Europe.

The Commission’s proposal achieved 
real and balanced full harmonisation. 
Consumer protection obligations should 
be based on full harmonisation, which 
has a great potential in facilitating 
provision and usage of cross-border 
services for consumers. This potential 
will only be realised if decision makers 
refrain from disproportionately 
increasing burdens on service providers 
or allowing too many national 
exemptions. Full harmonisation would 
also ensure consistency with the 
horizontal consumer acquis which 
has substantially increased consumer 
awareness of their rights, as evidenced 
by the EU consumer scoreboard. The 
introduction of very prescriptive 
requirements should be avoided and 
better cross-border consistency of 
rules for all ECS should be ensured 
in order to achieve the target of the 
Digital Single Market.
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Reject unjustified proposal to (re) introduce 
retail prices regulation 

State of play of the Code What concerns us Recommendations

Taking into account the 
development of competition within 
retail markets since the last review, 
the Commission has deleted the 
historic provision on retail price 
regulation. However, the Council 
re-introduced such provision in Art. 
86b.

It would be unjustified to re-
introduce the provision on retail 
price regulation and send the 
wrong signal to the market.  It 
was considered necessary at the 
opening phase of markets to 
competition, but it was always 
considered a transient measure 
until competition emerged.  The 
application of ex-ante remedies 
needs to focus on the creation of 
competitive markets and deeper 
infrastructure competition.  The 
reintroduction of retail regulation 
would be a step in the wrong 
direction.

Proposals to introduce retail 
price regulation into the Code 
should not be supported to 
avoid detrimental effects on the 
markets.

Services
Consumers are using services not technologies. 
They need the same protection for similar services.

State of play of the Code What concerns us Recommendations

While the definition of electronic 
communications has been 
extended to all providers of 
communications services, 
irrespective of the technology, 
number-independent services are 
not subject to the same consumer 
or security obligations.

While this imbalance has been 
partially addressed by the co-
legislators in their amendments, 
which recognise the need to 
provide the same rights for 
all interpersonal services by 
extending key consumer rights 
to all providers of interpersonal 
communications services, many 
exemptions remain and consumers 
should be able to expect the “same 
protection for the same services”. 
Similarly, the Code should treat 
payment by money and data in the 
same way in terms of transparency 
and contractual rights. There are 
still attempts to define services 
by technologies, e.g. exempting 
services that use own numbers 
if the provider is not a provider 
of electronic communication 
networks. Finally, the scope 
covered by the third category of 
ECS is still ambiguous.

Consumers should be able 
to expect the same level 
of consumer protection for 
functionally substitutable services, 
whether they are traditional 
communications services or 
new services using a different 
technology. All interpersonal 
communications services should 
be addressed equally in terms 
of end-user rights and security 
provisions. Exemptions for 
number-independent services 
should be limited to rules 
technically related to the use of 
numbers. This also includes equal 
treatment within the authorisation 
regime, with the same security, 
privacy and consumer protection 
obligations, which should be fit for 
purpose for all communications 
services that exist today and in 
the future. In addition, it should 
be made clear that only pure 
transmission services are included 
in the third category of ECS.
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Reject unjustified proposal to introduce 
international intra-Union communications prices regulation 

State of play of the Code What concerns us Recommendations

The Commission has not 
introduced intra-Union 
communications regulation into 
the original proposal, as the 
market has been acknowledged 
as being competitive for years 
with a lot of choice for end users. 
However, the European Parliament 
introduced such provision in Art. 
92a.

Amendment to introduce intra-
Union communications regulation 
is not justified, considering the 
range of choice for consumers, 
such as special tariffs provided 
by telecoms and communication 
services over the internet free of 
charge. Adopting the proposal 
would contradict the Better 
Regulation Guidelines, it lacks a 
market analysis process and would 
send a negative signal to investors 
in relation to the predictability of 
the regulatory regime.

Proposal to introduce intra-Union 
communications regulation, which 
neither considers competition, nor 
choice for end-users, should not 
be supported to avoid detrimental 
effects on the markets.

Ensure universal service obligations remain 
a safety net for citizens  

State of play of the Code What concerns us Recommendations

The draft Code rightly intends 
to  modernize the scope of 
universal service by focusing on 
voice telephony and access to the 
internet, while acknowledging 
that universal service is not an 
appropriate tool to support 
network deployment. The 
Commission’s proposed draft Code 
also rightly sets up a public budget 
for financing, as universal service 
benefits society as a whole.

Member States would be allowed 
to set up a sectorial fund to 
finance the costs of those 
obligations. Also several changes 
have been introduced in the text 
aiming at extending the scope 
of universal service to mobile 
services in articles 79 to 81 without 
justification.  

Safeguard the specific social 
safety net role of universal 
service, ensuring its scope 
remains focused and limited to 
voice telephony and a functional 
Internet access from a fixed 
location, fighting against social 
exclusion in the digital society, 
while confirming that financing 
is from the public budget. In case 
decision would be taken to set up 
sectorial fund, all market players 
- all electronic communications 
networks and services providers, 
as well as information society 
services providers - should be 
contributors. 
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